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Colonies and Postcolonies of Law, Princeton, March 18, 2011
Patrick Peel
The American Justice of the Peace, Legal Populism,
and Social Intermediation: 1645 to 1860
1.

Introduction
In Democracy in America, Alexis de Tocqueville notes that the English institution

of the justice of the peace had been transplanted to the American colonies, while
"removing from it the aristocratic character that distinguishes it in the mother country." 1
Precisely what contrast Tocqueville intended his reader to focus on is not completely
clear. Like their English siblings, American justices of the peace as a county court
exercised considerable criminal, civil, and administrative powers. 2 In addition, individual
justices of the peace in England and America exercised criminal jurisdiction over petty
crimes.3 Yet, English and American justices of the peace were crucially different.
Americans did not use the office, as Francis Bacon said the English did, to knit together
noblemen and gentlemen- nor did American justices of the peace share their English
siblings aristocratic bias against trade, manufacture, and commerce.4 Quite on the

I Alexis de Tocqueville, Democracy in America (Chicago: University of Chicago, 2002), 71.
2 On American county courts under the justice of the peace system, see Robert M. Ireland, The
County Courts in Antebellum Kentucky (Lexington: The University of Kentucky, 1972). On county courts
in New England under the justice of the peace system, see Hendrick Hartog, "The Public Law of a County
Court: Judicial Government in Eighteenth Century Massachusetts," The American Journal of Legal History
20, No. 4 (Oct., 1976): 282-329. On the English justice of the peace, see Carl H. E. Zangerl, "The Social
Composition of the County Magistracy in England and Wales, 1831-1887," The Journal of British Studies
11, No. 1 (Nov., 1971): 113-125.
3 On the criminal jurisdiction of individual justices of the peace and its history, see the following:
F. W. Maitland, Justice and Police (London: Macmillian and Co., 1885), 79-80; W. S. Holdsworth, A
History of English Law, Volume 1, 124; Sidney and Beatrice Webb, English Local Government from the
Revolution to the Municipal Corporations Act (London: Longmans, Green and Co), 389.
4 W. S. Holdsworth, A History of English Law, Volume 1, 3rc1 ed. (Boston: Little, Brown, and Co.,
1922), 291. In the remainder of the passage, Bacon says the English system ofjustices of the peace allows
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centralized administration," he says, "Americans could not even conceive of a managerial
government. Almost all of a community's affairs were still arranged informally."37
Americans not only adopted the seventeenth century legal reformers proposal for
the creation of small claims courts. They, also, linked the history of the civil jurisdiction
of the justice of the peace to the ideal society of free and equal citizenship thought to
have been lost under the weight of Norman Yoke. Here I discuss only one particularly
influential account, James Wilson's Lectures on Laws.
In his Lectures on Law, James Wilson singles out the fact that the Pennsylvania
justice of the peace is distinct from the justice of the peace in England in virtue of the
office's civil jurisdiction, which he considers "a very important branch of the power of a
justice of the peace." It is important, he tells us, because it facilitates the "expeditious
administration of justice," which is a requirement of good government itself. 38
Furthermore, the justice of the peace lends legitimacy to the state, because it fosters
reciprocal obligations between citizens themselves and between citizens and the state.
"Every citizen," he tells us, "should be always under the eye and under the protection of
the law and of its officers; each part of the judicial system should give and receive
reciprocally an impulse in the direction of the whole."39 The justice of the peace, he tells
us, is able to have these beneficial effects because they operate within the subdivisions of
the county, and therefore serve the needs of the population in contexts where counties

37

Robert H. Wiebe, The Search/or Order, 1877-1920 (New York: Hill ad Wang, 1967), xiii.

James Wilson "Lectures on Law," The Works ofJames Wilson, Volume ll, edited by James
DeWitt Andrews (Chicago: Callaghan and Company, 1896), 111-113.
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39 Ibid., 112.

16

